Secondary Disposition on the Merits

Even assuming,   however,   that  the Complaint had  been  timely filed,  the
case would nevertheless  fail on its merits.   A prima facie violation of section
105(c)(l)   of   the Act may be proven by a  preponderance of  the evidence showing
that   the miner has  engaged  in an activity protected by that  section and that
the discharge of him was motivated  in any part by that protected activity,
Secretary  ex  rel David Pasula,   v.   Consolidated Coal Co.,   2   FMSHRC 2786  (1980),
Rev'd.   on other grounds,  Consolidated Coal Co.   v.   Secretary,  663 F.   2d 1211
(3rd  Cir.   1981).   In  this case,   it is not disputed  that  Mr.Hollis had  engaged
in  protected activities.  Indeed,   the parties have stipulated as follows:

During the  period,   April 1980 through September 1980,  on
the date of his discharge;   that the safety committee filed with
the operator approximately 30 safety complaints;   all of  which
eventually were examined or read or seen by Mr.   Joseph Pride
[mine  superintendent]   at  some  point  in   time;   and   that   Mr.   Price
was  aware at all  times   that Mr.  Hollis was a member of  or chair-
man of  the safety committee during that  period,   when these safety
complaints were  filed.

Consol specifically concedes in its brief that Hollis did in fact engage
in safety related activities during his tenure on the Safety Committee at the
Osage No. 3 Mine (Operator's Brief p. 27).

The second  element of a jorima jj^cie case is a showing that the adverse
action was motivated   in any part by the protected  activity.     The Complainant
herein alleges   the following circumstantial  evidence   to show discriminatory
intent:   knowledge by management of his protected activities,  hostility towards
those  protected  activities,   and disparate   treatment of him.     See Secretary
ex rel Johnny Chacon  v.   Phelps Dodge Corp.,  3  FMSHRC 2508  (1981).

AC   the   time of his discharge  on September  29,   1980,  Mr.   Hollis had been
employed   by Consol for more   than eight  years.     He  had  various  experience in
the mines as a buggy operator,  loading machine operator,  general  inside laborer
and  lastly,   as a  wireman.     In April 1980,   Hollis was appointed  by  the union
local   to  serve as chairman of  the Safety Committee at  the Osage No.   3 Mine,
Hollis  claims  in this case that it is because of his  activities on  the Safety
Committee  that  he was  singled  out   for discharge.     In   this  regard  it is undis-
puted  that during the  period  April  1980 through  September  1980,   the  Safety
Committee filed with the operator approximately 30 safety complaints.     It is
further  undisputed that all of these complaints were at  some point in  time
seen by mine superintendent Joseph Pride.     In particular,   Hollis cites four
complaints written by  him under  section 103(g)   of the Act during his  tenure
as  chairman of  the Safety Committee.  3/    While ordinarily  the  identity of the

3/     Complaints under section 103(g)  of the Act may be made by a representa-
tive of miners or a miner directly  to MSHA and MSHA must  then perform an
inspection pursuant to   those complaints.int   to MSHA that he changed   his mind  and  decided   to   file  under
